This Article aims at highlighting theoretical and practical issues around the application of the general principle of proportionality in EU immigration. It focuses on the application procedure foreseen by the Single Permit Directive by proposing an argument that combines proportionality and procedural guarantees. This Article has two main objectives: First, it explains why and how the general principle of proportionality is applicable to first admission applications. In this context, the Single Permit Directive-adopted as an important piece of the emerging EU legal regime on immigration-will represent a common theme for our reflections and a timely example on the practical implications of the argument presented in this Article. Second, it explores an important dimension of the legal-philosophical relevance of proportionality as applied to immigration. This specific Article might be apprehended from the point of view of a larger debate on the meaning of discretion in immigration law. It connects to the field of immigration ethics, a field in which legal scholars should become more active. As will be shown, ethical and legal considerations on immigration should work closely together, thereby improving current regulations and their implementation.
A. Introduction
The conjunction of labor immigration and proportionality might cause a few sparks to fly. On one hand, a political and legal field in which a public authority is claiming wide discretion in deciding who is to be accepted on its territory for work purposes; on the other hand, a strong principle linked to the rule of law and considered as a pillar of the legitimacy of a public authority. When interfering with individuals, a legitimate public authority shall do no more than what is necessary to achieve specific objectives, assuming it is legitimate. But what happens when we apply this principle to the application submitted by a potential immigrant worker?
This Article addresses an underexplored function of the principle of proportionality in immigration matters. Although proportionality is a well-known principle in several contexts related to immigration, the main hypothesis is that its relevance for the first admission application formulated by potential immigrants is still to be emphasized. A consistent application of proportionality to this application would lead to challenging conclusions for a certain understanding of discretion in immigration matters.
This Article aims at highlighting theoretical issues underlying the general principle of proportionality, while apprehending them in the context of the current EU immigration regime. More specifically, the objective of this Article is twofold. First, it aims at formulating an argument on the applicability of proportionality as a general principle to first admission application cases. Drawing upon general principles in making the most out of current immigration norms shall prove interesting for practitioners engaged into what Costello and others call "strategic litigation."
1 General principles are a medium to assert how to improve procedural guarantees using an analogy to the case of the Asylum Procedures Directive. Costello brings this idea to the point in framing her argument around general principles, which she labels as "in action."
2 Similarly, Bast refers to general principles as a potential route for the sake of bringing about a strong version of procedural rights. 3 This Article aims at formulating a similar claim with respect to the relevance of proportionality in conjunction with procedural guarantees: In action and in tandem. As I shall argue, the Single Permit Directive-adopted as an important piece of the emerging EU legal regime on immigration-will represent a common theme for our reflections and a timely example on the practical implications of the argument presented in this Article.
Second, this Article explores an important dimension of the legal-philosophical relevance of proportionality as applied to immigration. This specific Article might be apprehended from the point of view of the "legal turn" in immigration ethics, which I have advocated in another contribution. 4 Ethical and legal considerations on immigration shall work closely together, thereby improving current regulations and their implementation.
These hypotheses are to be developed in two main arguments. First, I shall address the issue of applicability of proportionality to the entry point, for example when potential immigrants submit an application to immigrate to one of the Member States of the EU. For that objective, I distinguish three dimensions of the applicability of proportionality: As a jurisdictional issue, as an issue pertaining to the applicability of general principles of EU law, and as an issue pertaining to the nature of the interests upon which proportionality is supposed to bear. These three dimensions shall offer a reply to three types of skepticism about the applicability of the proportionality qua general principle of EU law to issues of first admission into the EU. By paying due attention to the relevance of the Single Permit Directive and its procedural guarantees, I conclude the first part by showing that the general principle of proportionality is applicable to the majority of applications of labor immigration to the EU. More specifically, I argue that the principle is applicable to the procedural interests created by the existence of an EU law procedure.
Second, I explore the joint application of proportionality with the procedural guarantees foreseen by this procedure. Focusing on the right to get a reasoned decision by a public authority, I will show that proportionality should be drawn upon by exercising normative pressure towards better documented decisions. This work-in tandem-shall prove powerful when arguing for better documented decisions from the standpoint of improving underlying factual and empirical consideration in a decision. I conclude this second part by highlighting the general role that proportionality might play in improving procedural guarantees and setting limits to a certain understanding of discretion in immigration matters.
For two reasons, my argument is to be developed in the context of EU immigration law. First, the case of the EU is particularly interesting in light of the importance of general principles-not least thanks to their transversality-and the general principle of proportionality.
5 Second, the case 1 of the EU is promising because of the profound legal, but also political and-one might dare to say-philosophical transformations of the way national borders and sovereign prerogatives on immigration are reframed. 6 In a legal-theoretical dimension, my argument could clearly be applied by analogy to a national context. The applicability and application of proportionality to the way national authorities are, in general, dealing with applications submitted by potential immigrant would call for similar implications.
B. Proportionality as a key principle in immigration
In many immigration-related contexts, the applicability of proportionality as a key principle of EU law is uncontroversial. Proportionality has long been applied to the issue of free movement within the EU, as well as to family reunification of third-country nationals (TCNs). Similarly, proportionality is a key principle when it comes to the deportation of TCNs residing within a European state. The applicability of the principle of proportionality to these cases is uncontroversial because three important conditions are fulfilled: (1) The cases at stake are clearly within the jurisdiction of a political community-such as the sponsor in the case of the family reunification and the TCN to be deported in the deportation case; (2) the interests affected are legally recognized and accordingly protected as a right; and (3) the situations at stake are within the ambit of EU law and general principles are hence applicable.
In contrast, the present argument addresses situations in which the relevant public authority is claiming wide discretion in accepting or rejecting applications for admission, namely the case of a potential labor immigrant applying for a residence and work permit in the EU. 7 Imagine the case of an Indian IT specialist submitting an application in accordance with the Single Permit Directive and the Blue Card Directive. 8 Two questions should be asked: Is the principle of proportionality applicable in the first place and, if so, what does that mean? To address the first question, I distinguish three dimensions of the applicability of proportionality: As an issue of jurisdiction, as an issue pertaining to the applicability of general principle of EU law, and as an issue pertaining to the nature of the interests upon which proportionality is supposed to bear. These three dimensions shall offer a reply to three types of skepticism about the applicability of proportionality qua general principle of EU law to issues of first admission to the EU.
It is important to note that this investigation is relevant regardless of the exact extent of this claimed discretion. As the Court of Justice of the European Union-CJEU-has recalled in shortterm visa constellations-visa and Schengen borders code 9 -and in the case of the Students (Bruylant, 2010) . It is interesting to note that David Miller-albeit being a rather critical thinker in matters of immigration-explicitly renounces using the concept of sovereignty because it would "suggest that the state is subject to no restrictions in its treatments of potential immigrants." DAVID MILLER, NATIONAL RESPONSIBILITY AND GLOBAL JUSTICE 216 (Oxford University Press, 2007). The Court ruled that the list of criteria to assess an application was exhaustive; while recognizing the margin of appreciation in the assessment of these criteria: Case C-84/12, Koushkaki v. Bundesrepublik Deutschland, 2013 EUR-Lex CELEX Directive, 10 Member States are bound by the substantive conditions, which the EU legislator has laid down. If the conditions are fulfilled, the person shall be granted a right to enter and stay-visa or other. Nevertheless, while recognizing that the list of conditions to be fulfilled is exhaustive, the Court has also made it clear that the Member States retain a wide margin of discretion in assessing these conditions. Furthermore, most relevant for our present focus on labor immigration, the Court has not addressed this issue in the context of the Blue Card Directive with regard to conditions of stay, but also to the competence withheld by Member States in determining the volume of admission. The argument presented herein remains valid regardless of the future answer given to these central questions.
First, I shall briefly recall what the general principle of proportionality encompasses as a matter of EU law, before discussing the three dimensions of applicability of the principle of proportionality to immigration cases.
I. Proportionality in EU law
In the context of EU law, the principle of proportionality has been recognized early on as a general principle.
11 In its usual formulation, the CJEU defines it as follows: "[T]he principle of proportionality, which is one of the general principles of European Union law, requires that measures implemented by acts of the European Union are appropriate for attaining the objective pursued and do not go beyond what is necessary to achieve it."
12 This understanding makes the link between the principle of proportionality and the rule of law particularly strong. In Internationale Handelsgesellschaft, the CJEU required that "the individual should not have his freedom of action limited beyond the degree necessary in the public interests." 13 In EU law, the proportionality test is conceived with three parts: Suitability, necessity, and proportionality stricto sensu (s.s.). Following the position developed by Craig, there is evidence to show that the three parts of the test play an important role in EU law, although the third part-s.s.-is less commonly used explicitly.
14 Specifically, it is only used in a subsidiary way if the conditions of suitability and necessity are shown as fulfilled.
Following Tridimas, the principle of proportionality is considered to fulfil three core functions in EU law, each function in turn protecting distinct underlying interests. 15 First, it represents a ground for the review of Union measures. In this first case, authorities are called to consider private interests vis-à-vis public interests. Second, it provides a ground for the review of national measures affecting fundamental freedoms protected by EU law. In this case, authorities are called to consider the Union vis-à-vis national interests. Third, proportionality is used to control the exercise of the Union's competences. 16 The focus of this Article will be on the principle of proportionality fulfilling the first function. This might entail measures taken by EU institutions and by Member States acting within EU law that affect individuals. The two other functions will not be directly considered for the time being. 17 It is undisputed that the principle of proportionality, in its first identified function, is a key principle in many immigration-related contexts. Two contexts are especially relevant and have been the objects of both important case law and literature. First, proportionality has long been applied to the issue of deportation. In the case law by the European Court of Human Rights (ECtHR), one finds numerous cases in which the relevance of proportionality is underlined. As developed by the ECtHR in the influential Boultif case, 18 this requirement to act in a proportionate way requires from the public authority to take into account-in a range of relevant elements-an individual assessment which includes: The nature and seriousness of the offense, the duration of residence in the host country, the period of time that has passed since the offense and the applicant's conduct during that period, the nationalities of the various persons concerned, and the applicant's family situation. 19 As defined above, the key insight is to recognize that a public authority should interfere in the least harmful way necessary to attain its objective.
Second, the principle of proportionality has been essential for the internal free movement of EU citizens. As foreseen by Directive 2004/38, 20 the right to free movement enjoyed by all EU citizens is not unconditional and should be interpreted in light of the main premise of the free movement regime, according to which, inter alia, a moving Union citizen shall not become a financial burden to the hosting State. 21 These conditions are based upon the legitimate interest of Member States in preserving their financial resources. In the case law of the CJEU, these conditions have been interpreted in accordance with the general principles of EU law-most importantly the principle of proportionality.
22 This is especially true in arbitrating conflicting objectives between free movement and access to state welfare provisions. In addressing this challenge, the Court has developed what could be called a "gradual integration" approach, 23 which in turn could make sense of the firmer stance on inactive EU citizens adopted in the latest cases. 24 The approach chosen by the Court is based on the principle of proportionality in outlining a method that takes into account both the EU citizen's degree of integration in the host Member State and the nature of the social benefit at stake. 25 With this very brief overview in mind, we shall address the three dimensions of applicability.
II. Defining jurisdiction
For our present investigation, the objective of the discussion on the concept of jurisdiction is to highlight the crucial relevance of a certain relationship between an individual-the potential immigrant-and a public authority-the EU. 26 In brief, jurisdiction is handled as a normative threshold. As Besson writes with respect to the applicability of fundamental rights, jurisdiction "conditions the applicability of those rights and duties on political and legal circumstances where a certain relationship exists between right-holders and states parties." 27 In the context of immigration as in other contexts in which a public authority interacts with individuals, the question of jurisdiction is essential to establish whether the relationship between the two is of a relevant type in the context of fundamental rights' obligations. In order for these obligations to be triggered, it shall be shown that a particular rights-bearer is in a specific relationship with a particular public authority, which exercises legal and political authority over them. More specifically, three constitutive elements of jurisdiction shall be assessed: (1) Power by a public authority shall be effective and exercised; (2) this power shall be exercised overall, and not only from time to time; and (3) this power shall be normative: It shall give reasons for actions.
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This understanding of jurisdiction and its link to extraterritoriality is particularly relevant in regards to asylum protection. 29 The EU and its Member States have developed control and "prevention" practices outside of their territorial borders which amounts-for many commentators-to the exercise of state power over asylum seekers. 30 This supposes that the jurisdiction threshold should be considered as reached. The legal and political relevance of the question is focused on the level of protection which should be granted to asylum seekers who are found to be under This discussion is indeed very relevant for the determination of human rights-based obligations. As the European Court of Human Rights put it, "the exercise of jurisdiction is a necessary condition for a Contracting State to be able to be held responsible for acts or omissions imputable to it which give rise to an allegation of the infringement of rights and freedoms set forth in the Convention. the power of a public authority, as in the example of Italian coast guards intercepting boats in international waters. 31 What can we learn from this definition of jurisdiction for the case of our IT specialist submitting an application to immigrate to the EU? Although the potential immigrant might still be in his country of origin, his application to be admitted as a Blue Card holder should be considered within the jurisdiction of the EU. 32 Notwithstanding the issue of his specific entitlements or prerogatives for the time being, this potential immigrant shares a jurisdictionally relevant link to the EU. Drawing upon the conception of jurisdiction proposed by Besson, the authority of the EU is, in this situation, clearly not only a token of mere coercion. By applying the EU legal regime on immigration, public authorities-which might be national bodies applying EU law-claim political and legal authority, most importantly, by providing a normative framework on how and for which reasons the application should be denied or accepted. 33 In general, this implies that the application is to be assessed and decided upon as an EU-internal matter and according to the relevant EU legal norms-and national relevant norms. 34 In the end, there is a distinction to be made between a potential immigrant who is not under the jurisdiction of the EU and his application being under this jurisdiction. Making this distinction allows us to distinguish the case of the IT specialist from the case of asylum seekers trapped on a boat intercepted by Frontex. 35 The IT specialist himself is not under the jurisdictional ambit of the EU, only his application is. In contrast, the asylum seeker is himself in a relation with an EU public authority, which might certainly be argued to trigger the threshold of jurisdiction as defined above.
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This brief discussion aims at clarifying the theoretical background of the jurisdictional link between a potential immigrant submitting an application and a public authority. This application creates a relevant relation between a public authority and an individual. This relation is concretized through a specific legal procedure-and a decision-established by a public authority acting in accordance with EU law.
III. Applicability of qua general principles in EU law
Given this general theoretical background, the second dimension of applicability focuses on the applicability of proportionality qua general principle of EU law. In EU law, general principles of law are applicable under the condition that the measure or decision be "within the scope of the Treaties." In brief, our hypothesis is that the majority of labor immigration applications should be considered to fall within the scope of EU law and therefore the general principle of proportionality is applicable to this majority of applications.
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The applicability of general principles reflects the exercise of the general competence on immigration given to the EU by the Member States. Several immigration-related Directives were already enacted by the Union legislator and represent legal venues upon which general principles are clearly applicable. To a different extent, the Blue Card Directive and the other sectorial See Besson, supra note 27, at 865. As Besson writes, "It amounts to more than the mere exercise of coercion or power as a result: it also includes a normative dimension by reference to the imposition of reasons for action on its subjects and the corresponding appeal for compliance (e.g., through giving instructions)." 
This question shares important elements with the question of applicability of the Charter (for example mainly the interpretation of its Art. 51). We shall come back to this later.
Directives constitute a legally relevant position for TCNs wanting to enter the EU by granting them relatively strong entitlements. The same applies to the issue of family reunification. 38 Overall, these Directives represent clear cases in which EU law is applicable to the first admission of TCNs. Beyond these Directives, EU law might ensure a TCN a right or privileged treatment through a specific international agreement. 39 Overall, the applicability of general principles of law is a function of the Europeanization of the field of immigration. 40 In addition to these cases in which the applicability of general principles is not disputed, my hypothesis is to contend that the Single Permit Directive 41 might be considered a very significant EU legislative act in terms of bringing an important number of cases within the scope of EU law. 42 As put by Bast in addressing the applicability of procedural rights, "even a rather 'shallow' harmonization of laws can have a 'deep' impact on national legal order since the legislative act has the effect of bringing the matter within the scope of EU law." 43 We shall proceed by focusing on the core prescriptions of the Single Permit Directive for the Member States, namely the obligation to create a single application procedure to issue single permits for TCNs to reside for work purposes. The Directive calls upon Member States to establish "a more efficient procedure both for the migrants and for their employers" and "easier controls of the legality of their residence and employment" (Recital 3). Article 4(1) of the Directive calls upon the Member States to put into place a single permit procedure through which potential labor immigrants might apply for residence and work permit simultaneously. Article 4(2) calls upon the Member States to "examine an application made under paragraph (1)" and "adopt a decision to issue, amend or renew the single permit if the applicant fulfills the requirements specified by Union or national law." This Union or national law is not part of this Directive. The Directive does not foresee any specific material criteria regarding application assessment.
Furthermore, the personal scope of the Directive is fairly limited, as an important number of immigration categories have been excluded. Nevertheless, the fact that numerous categories are excluded does not invalidate the relevance of the Single Permit Directive for matters of labor immigration. As put by de Lange, the following categories remain within the scope of the Directive: "TCN Students when employed and researchers, Blue Cards and most migrating workers coming in through other national schemes as well as family members of nationals and family members who came in under the Family reunification Directive." 44 As Peers wrote in 2012, "from mid-2011, some proportion of the migrants admitted for employment (24% of the total in 2009) have fallen within the scope of the Blue Card Directive, and from Christmas Day 2013, most of the remaining applications for labor migration will fall within the scope of the Single Permit Directive." In that context, Bast speaks of "normalisation" of immigration law through its Europeanization. See Bast, supra note 7, at 293-294. While the limited literature on the Single Permit Directive has focused mainly on Article 12 of the Directive-equality 46 -the present Article addresses a meta-dimension pertaining to the applicability of general principles. By transposing the Directive and creating the required procedure, Member States are clearly implementing EU law. More specifically, by following the categorization proposed by Lenaerts, Member States are fulfilling an obligation prescribed by EU law. 47 If this strong link is established between EU law, the Directive as implementation of the general immigration competence entailed by the TFEU, and the obligation prescribed to the Member States-the procedure-the procedure shall clearly be considered within the scope of EU law. 48 Continuing this analysis, the CJEU made it clear in N.S. that Member States might enjoy certain discretion as an integral part of EU law but that, as a consequence, the exercise of this discretion was to be considered a form of implementation of EU law. In this specific case, the CJEU decided on the so-called sovereign discretion clause-which the Member States might claim was part of the normative scheme put into place by EU law-and that, consequently, the Charter was applicable. 49 This argument could be extended by integrating a link to the broad policy pursued by the EU 50 or the effectiveness of the interests it protects. 51 In Rottman, the general principle of proportionality was applied to the competences retained by the Member States-on access to nationality-if a link could be established with EU law. 52 This would entail an extension of the argument proposed above, meaning that larger parts of the relevant norms would fall within the scope of EU law.
By analogy, the argument proposed with respect to the Single Permit Directive can be compared to the Asylum Procedures Directive. 53 Clearly, the Asylum Directive regulates in more detail the core elements of the procedure to be applied by the Member States. 54 In comparison, the Single Permit Directive entails only some general prescriptions about procedural guaranteesArticle 8. But for our argument, it is, above all, important to highlight the fact that the procedure itself is prescribed as a matter of EU law and that, consequentially, general principles of EU law apply to it. 55 Proportionality qua general principle is hence applicable to the procedure created by the Single Permit Directive. 
IV. Applicability of proportionality to protected interests
The third dimension deals with applicability to the specific situation of the admission application. It might be argued that proportionality does not apply where there is no legally protected right. Therefore, the applicability of proportionality would have the prerequisite of an existence of something like a right to immigrate to which infringement proportionality would apply.
As we address this important point, let us again take our example of the Indian IT specialist applying for a Blue Card permit-through a procedure foreseen by the Single Permit Directive. EU law has created a legal position for him by laying out the conditions that need to be fulfilled, the administrative steps to submit an application, and references to potential grounds for refusal as set in national or Union law. As formulated by Bast, the activity of the Union legislator has created "an entitlement to a legal status" for TCNs. 56 There is no entitlement to be admitted into the EU-in contrast to specific situations of family reunification 57 -but there is an entitlement to be treated in a just and fair way with regards to the applied procedure. If the Union legislator creates a legal channel for immigration and describes the conditions of its access, this channel, and the decision taken through it, becomes inseparable from the principles to which this public authority is committed. As put by Schotel, the point is not about the recognition a free movement for potential immigrants, "but the adequate administration of the law." 58 The key interest at stake is therefore the interest of being adequately handled by a public authority in a procedure, which was created by this public authority.
The connection with the good administration of the law becomes clearly visible in the case of the Single Permit Directive. The Directive is about laying down the procedure through which an application should be handled. As stated in Recital 5, a set of rules governing the procedure for the examination of single permit applications should be laid down. That procedure should be effective and manageable, should take into account the normal workload of the Member States' administrations, as well as be transparent and fair, in order to offer appropriate legal certainty to those concerned.
This last point is essential, the Directive creates a legal entitlement for potential immigrants applying for a permit: "Those concerned" should be treated fairly.
In Article 8, the Single Permit Directive lists a number of procedural guarantees which broadly reflect the right to good administration as entailed by the Charter, which in turn has formalized the case law developed by the CJEU on this issue-thanks to the vehicle of general principles and the upgrading of procedural guarantees as fundamental rights. 59 The right to good administration is about "the right to have one's affairs handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union." 60 In the second paragraph of Article 41 of the Charter, three specific rights are highlighted: The right to be heard, the right to access one's file, and the Bast, supra note 3, at 1023.
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Or in the continuation of the case-law by the CJEU on the "exhaustiveness" of the conditions of entry laid down in secondary law on immigration to the EU. For the Students Directive see Case C-491/13, supra note 10. obligation by the administration to give reasons for its decisions. The procedural guarantees foreseen by the Single Permit Directive directly echo these elements. 61 An important stream of literature has focused on the issue of the applicability of Article 41-as a derogation from the general rule foreseen by Article 51 of the Charter. The present Article does not need to claim that the right to good administration as entailed by the Charter is applicable, thereby taking position on the issue of the scope of Article 41 in immigration cases. After several somewhat unclear decisions, the CJEU ruled that Article 41 is addressed, not to the Member States, but solely to the institutions, bodies, offices, and agencies of the European Union. 62 Nevertheless, in a subsequent decision, the Court specified the relationship between good administration as right of the Charter-with restricted applicability-and as general principle of EU law. It thereby clearly stated that the right to good administration was "inherent in respect to the rights of the defense, which is a general principle of EU law." 63 For the present argument, the applicability of Article 41 would indeed make the argument stronger, but what is necessary is the applicability of its content through the vehicle of the general principle. 64 It is through the effect of the general principle on the interpretation of the procedural rules foreseen by the Single Permit Directive that the ratio legis of good administration is playing its role. 65 To close this preliminary reflection on the third dimension of applicability, my argument has highlighted the link between the existence of an EU-law procedure-and the procedural interests inherent to it-and the applicability of general principles, such as proportionality. The interests created by the Single Permit Directive are procedural in nature and they reflect the bundle of guarantees entailed by the principle of good administration. In other words, the argument does not rely upon a putative right or protected interest to immigrate, but rather upon "the adequate administration of the law" with respect to the interests that have been created, affected, and, at the same time, protected by specific legal norms of the Single Permit Directive. 66 The argument is, therefore, that the principle of proportionality applies to the specific interests created by the existence of a legal channel of immigration. It is simultaneously its strength-the solid tradition of protecting these procedural interests-and its limitation-no substantial interest outlining something like a right to immigrate.
To sharpen the argument, 67 imagine the opposite case of someone wanting to immigrate to the EU without having any legal channel available. In this case, there are no protected interests to which we should apply proportionality; EU law does not create any legal position to the potential immigrant. To put it plainly, there is no procedure available to lodge an application. There is no doubt that some de facto interests of potential immigrants are affected-arguably even de facto interests with a high moral value, but these are not legally protected, because the potential immigrant was not given any legal position.
V. Intermediary conclusions
Three dimensions of the issue of applicability were addressed. First, an application for admission, for example the submission of a Blue Card application through a Single Permit procedure creates a jurisdictionally relevant link and therefore, the public authority is under the obligation to respect its own standards-for example with respect to procedural guarantees. Second, these standards qua general principles of EU law are applicable. In the course of the Europeanization of immigration law-not least due to the Single Permit Directive-the majority of applications regarding labor immigration fall within the scope of the Treaties and general principles are hence applicable. Similar reflections apply to the applicability of the Charter. Third, proportionality is applicable to cases in which EU law creates a legal position for potential immigrants. Once a legal channel is created, the EU has to respect its own principles in dealing with applications lodged through this channel. Proportionality is hence applicable to the specific interests created by the existence of an EU-law procedure.
C. The normative pressure of proportionality
In this chapter, the focus is shifted from the applicability of the general principle of proportionality to the identification of the consequences which its application might bring about. My main objective is to investigate the application of proportionality to the procedural interests created by the Single Permit Directive and in doing so, highlight the normative pressure which proportionality might exercise. As previously explained, the focus is on the joint application of procedural guarantees-as general principles, and as anchored in the Charter-and the general principle of proportionality. To take the example of the IT specialist, the point is to draw upon proportionality in conjunction with key procedural guarantees to challenge the quality of the decision delivered by the EU acting as public authority or by national authorities applying EU law. My point is not to claim that the substance of the decision on the application should be challenged in light of proportionality-the approval or denial of a residence and work permit. It is only the quality of the reasons given to the applicant through the procedure which should be challenged. Neither do I need to defend the potential idea that procedural guarantees are emanations of proportionality. It might of course be historically and conceptually cogent to derive procedural guarantees from proportionality. 69 On one hand, procedural guarantees now have a strong and independent legal position-qua general principle and qua Article 41 Charter. On the other hand, my argument focuses on a joint application of proportionality and on the procedural guarantees.
In order to demonstrate the potential of this argument, I focus on one of the most important interests created by an immigration-related procedure, namely the right to be informed of the reasons given by the authority to justify its decision: In brief, the right to a reasoned decision. As I shall argue in conclusion, my argument works analogously with the other components of the bundle of procedural guarantees entailed by the good administration of the law. 70 My hypothesis is that two types of consequences are especially interesting. The first is a general consequence about proportionality creating a normative space to identify interests and exchange arguments. The second is specific to the right to reasoned decision on the identification and evaluation of the empirical considerations of the decision. Altogether, these two elements illustrate how proportionality might be mobilized to exercise a pressure towards better decisions. The argument will reveal a more theoretical contribution to the relevance of proportionality as a normative 
70
See Bast, supra note 3 (discussing the right to be heard).
device protecting individual freedom and setting limits to a certain understanding of discretion in immigration matters.
I. The right to reasoned decision
As a matter of EU law, the right to reasoned decision is to be interpreted against the background of the general obligation for the EU to support all legal acts with reason. 71 In this very broad sense, this right-respectively this obligation for the public authority
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-is an emanation of the general principle of legality. More specifically, the right to a reasoned decision has been conceived as an essential component of the right to an effective judicial remedy. 73 It is inherently linked to the idea that the affected person should be fully informed on the reasoning followed by the public authority in order to be able to defend himself or herself. As defined by the CJEU, the duty to provide reasons entails the following:
The statement of reasons must disclose in a clear and unequivocal fashion the reasoning followed by the Community authority which adopted the measure in question, in such a way as to make the persons concerned aware of the reasons for the measure and thus enable them to defend their rights and to enable the Court to exercise its supervisory jurisdiction.
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This right includes at least two essential elements: To be informed of the legal basis of the decision taken and the legal reasoning followed by the administrative or judicial body. 75 Going one step further, the general rationale followed in EU law might be unpacked in two related claims. On the one hand, the right to a reasoned decision is an important element in the judicial review of a specific measure. For example, in a case of a court assessing a specific measure, the capacity to exactly know the legal basis and the reasoning followed by the administrative or judicial body enacting the decision is of crucial relevance in order to review its legality. On the other hand-but strongly linked to this first dimension-the right to a reasoned decision is part of the bundle of elements required by an affected person for the assessment of his or her legal case. In this perspective, the main objective is to force the public authority to interact transparently with the affected person in order to secure this person enough information to be able to understand, reconstruct, and perhaps contest a decision. The right to a reasoned decision ensures that legal relations between a public authority and the affected persons and entities remain foreseeable and predictable. It requires the public authority to be able to justify its decisions in the form of reasons that are understandable for the affected person. By getting notified about the reasons, the affected person or entity is in a position to ascertain his or her legal position and the associated rights and obligations. From a general point of view, the law and its application appear transparent, understandable, and hence legitimate.
Assuming the framing proposed by Mashaw, these two related dimensions might be considered the two main elements of an instrumental view on the right to reasoned decision. According to Mashaw, this view is instrumental in conceiving the right to reasoned decision as to serve further important objectives, such as the right to defense and the good functioning of judicial review. 76 The right to a reasoned decision is a means for broader purposes. As he explains, this instrumental view might well account for the incremental development of this procedural guarantee. In that sense, it might well echo the development of the general principle of EU law, 77 focusing on the role played by the right to reasoned decision in the broader construct of a functioning and just EU legal order.
Nevertheless, Mashaw proposes to further deepen this instrumental view and account for the right to a reasoned decision against the background of a certain view about the person as a human being and the legitimate claim associated to this status. He labels this view as "Aristotelian." In this second view, there is a strong argument for the right to a reasoned decision in drawing upon the status of the human being as a rational being with a strong claim to be handled as an end in himself or herself, and not merely as an object or an instrument for broader purposes. Following that argument, a public authority interacting with a human person is under the obligation to consider this individual as a person with a claim to be treated as reasons-bearer, namely as a person to whom reasons are owed. As Mashaw puts it, "authority without reason is literally dehumanizing." 78 A justification in the form of reasons is owed to individuals with whom the public authority interacts. This claim about the personhood and related claims might indeed be further enriched, but for the purpose of this Article, the main idea should be sufficient.
79
This is of course especially true for a public authority such as the EU, which is committed to values such as freedom and equality and whose legitimacy relies upon the respect of these fundamental values. Although the present argument does not depend upon this claim, it might be argued that this second "Aristotelian" account of the right to a reasoned decision relates more clearly to its understanding as a subjective fundamental right-such as entailed by the Charter as part of the right to good administration. This right is not only exclusively there for the purpose of securing other purposes or objectives, but because it is important per se that persons should be taken seriously and given reasons when they are affected by a public authority.
Although the practical consequences of the distinction between the instrumental and personhood-based-Aristotelian-views of the right to a reasoned decision might not be overwhelming at first glance, the distinction is important when it comes to the joint application with proportionality. The right to a reasoned decision applied in conjunction with proportionality raises a main question: In the justification given to the affected person, which type of quality can be expected from the point of view of the good administration of the law? Expressed in the structure of the principle of proportionality, which quality of justification is suitable, necessary, and fulfills proportionality s.s.? Or in other words, which quality of justification would be appropriate to attain the objective pursued and would not go beyond what is necessary to achieve it?
It quickly appears that the issue of the broader framing mentioned earlier is looming large when trying to specify this joint application of a reasoned decision and proportionality. More specifically, it is namely the final purpose of the right to reasoned decision that is relevant as part of the right to defense and judicial review or, more deeply, as a duty towards personhood. On one side, if conceived instrumentally as an element of the right to defense, the question of proportionality should be asked in the following way: Which quality of justification is suitable, necessary, and consistent with proportionality s.s. in order to enable an affected person to defend himself in a satisfactory way and to enable an efficient judicial review? This question immediately raises a set of questions as to the legitimate expectations one could have with regard to the right to defense and what is due in terms of leveling the playing field between the public authority and the affected persons. On the other side, if the right to a reasoned decision is conceived as a subjective right linked to personhood, the main question to raise appears to be slightly different: Which quality of justification is suitable, necessary, and consistent with proportionality s.s. in order to make a decision enacted by a public authority that is compatible with the respect due to human persons? According to this framing, the main issue is the legitimate expectations of an individual who is affected by a decision taken by public authority. In one extreme case, the public authority might be expected to justify every possible point-for example to provide detailed information on the elements at stake. This might indeed be possible in theory, but as practical administrative matters, justifications have to find a difficult balance between being too lapidary and covering every possible argument and counterargument.
There is one important lesson learned: The general conception in which the conceived right to reasoned decisions is important when outlining how joint application with the principle of proportionality will look like. The underlying conception will have practical consequences when applied in specific cases. This does not prevent the two principles from being jointly applied before solving every problematic issue of this complex relation.
II. Proportionality in action
Assuming the precedent reflections on the right to a reasoned decision, we can now turn to the task of identifying potential consequences of the joint application with the principle of proportionality in the case of the Single Permit Directive. I make a distinction between a general consequence and a more specific argument on the empirical considerations that sustain a specific decision.
First, it is important to highlight the general consequence of applying proportionality: It creates a normative space to identify and assess distinct interests. Following Franck, the idea is to conceive a proportionality assessment as a normative space in which "the terms in which the parties to a dispute advance their self-justification" are laid down. 80 As put by Stone Sweet and Mathews, this means that proportionality is accounted as a procedure creating an "argumentation framework." 81 In our case, this is the space in which the public authority is called to assess the way it interacts with affected individuals and, more specifically, the type of justification which is owed to this person. Franck stresses this function when he writes that the role of proportionality is not to "prevent bad decisions but to create optimum opportunity for good ones by creating a space to render transparent, principled second opinions."
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In this respect-as noted by Lecucq-proportionality has an interesting "unveiling" function when it comes to the determination of the interests that ought to be protected from public authority interferences. 83 In brief, the necessity to conduct a proportionality assessment requires the public authority to identify which interests are at stake. Lecucq distinguishes a negative from a positive "unveiling" function. The negative dimension focuses on the fact that a test of proportionality requires a relatively precise identification of the interests at stake. In other words, proportionality makes the protected interests clearly visible. In the positive dimension, to declare a decision non-proportionate indicates that a limit to public authority has been transgressed. The focus has shifted from the identification of the interests to the limits placed over them.
Applied to the right to a reasoned decision, a proportionality assessment would require the public authority to identify the relevant information to be delivered in order to reach a sufficient threshold of quality in the justification. This task presupposes a mapping of the different interests at stake-on the side of the public authority and on the side of the affected person. The negative "unveiling" function highlights our former discussion on the underlying framing of the right to a reasoned decision from a new perspective. It creates the normative space in which to develop a common understanding of which the quality of justification should be expected from a public authority like the EU. As a consequence, it is the space in which the underlying framings identified above should be discussed. Proportionality does not furnish a clear-cut answer as to which of the two framings identified is the best, but it creates the normative space to have this debate.
Where to start? As noted by Schotel, we should take benefit from the dynamic nature of proportionality. There is no requirement to present a full-fletched theory of proportionality in conjunction with the right to reasoned decision, but rather to get a movement started and allow an incremental approach to be developed. This shall first occur "at the extremes" by applying higher standards of justification to some very specific cases, thereby allowing the first pieces of a theory of proportionate justification given to applicants in first-admission cases to be laid down. 84 We shall discuss potential examples below. Second, to make this general consequence more tangible, the joint application might be focused on providing an argument to improve the quality of the justification given on an important point -namely the identification of empirical elements in a specific decision. In brief, proportionality is used to exercise pressure on the public authority to go further than a lapidary justification mentioning legal sources and quickly summing up the reasoning followed. The objective is to challenge the justification presented by the public authority on the quantity and quality of identified empirical considerations and delivered as part of the decision. In the perspective of securing the best possible quality of the administration of the law, the point here is to ask in which way proportionality could be used as a lever to exercise a pressure towards better decisions, being better defined on two counts: As more comprehensive in the availability of the reasons justifying specific decisions and in the quality of these reasons.
Clearly enough in immigration cases, empirical considerations can be extremely important in justifying a specific decision, be it a positive or a negative one. 85 This point about the identification of the empirical considerations is especially relevant for the Single Permit Directive and its Article 8(3) which states that "an application may be considered as inadmissible on the grounds of the admission volume of third country nationals coming for employment and, on that basis, need not to be processed." This formulation relates to a similar one in Article 75(4) TFEU, securing Member States a reserve of sovereignty in determining the volume of admission of third country nationals wanting to immigrate for work purposes. For the present argument, this term "volume" shall be understood as referring to the number of labor immigrants directly coming from a third country 86 and not to those already admitted to the EU. Furthermore, Article 79(5) is only applicable to immigrants seeking "employment or self-employment," and not to categories of people willing to immigrate for other reasons. For Peers et al., this specific reserve should be interpreted as 84 See Schotel, supra note 58, at 193 (suggesting this strategy in evoking "obviously proportionate decisions," but without further investigating it). part of the general competence on immigration conferred to the EU: "It must therefore be concluded that article 79 TFEU includes the power to regulate economic migration of third country nationals, limited only by the express restriction of competence in article 79(5) TFEU". 87 This specific clause-and its implementation in the Blue Card Directive and the Single Permit Directive-is interesting because to ground a negative decision upon it would require a Member State to provide empirical background for its decision, such as the number of current labor immigrants, current figures on the unemployment rate, and current figures on situation of specific economic sectors. Following my argument, the use of this exception clause to the general competence should be (1) justified, and (2) this justification cannot be satisfactory without any empirical considerations. These expectations might be extremely minimal; they remain the point upon which to exercise pressure thanks to the joint application of proportionality and the right to reasoned decision.
The case for satisfactory information on the empirical considerations is particularly clear if one defends the instrumental framing identified above. To be able to understand and maybe challenge a specific decision requires to be informed about the empirical considerations forming the basis of the decision made. Similarly, for a Court to assess a specific decision, it is essential to have a clear view of the empirical considerations drawn upon by the public authority. The case is at first glance less obvious if one defends a non-instrumental reading of the right to get a reasoned decision-the one called "Aristotelian" by Mashaw-but it might nevertheless be made plausible. A justification, which does not mention any of the empirical considerations that ground the decision, might be said to be disrespectful of the status of the person as reasons-bearers. The person has a claim to understand the decision that affected them, and this is not possible without a clear view on the empirical considerations.
In its case law, the CJEU has regularly mentioned that the right to get reasons should be conceived as encompassing both the legal and factual elements that sustain a specific decision. Following the instrumental interpretation identified above, the Court has linked this necessity to its own capacity to take a position while assessing a specific decision. Recalling the importance of procedural guarantees, the CJEU stated that, those guarantees include, in particular, the duty of the competent institution to carefully and impartially examine all the relevant aspects of the individual case, the right of the person concerned to make their views known and to receive an adequately reasoned decision. Only in this way can the Court verify whether the factual and legal elements upon which the exercise of the power of appraisal depends were present.
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By analogy, the CJEU has stated that, in a case on competition law enforcement, the "statement of reasons is to be considered sufficient if it clearly and coherently indicates the considerations of fact and of law on the basis of which the fine has been imposed on the parties concerned." 
III. Giving reasons in light of proportionality
Coming back to the example of the Single Permit Directive and the right of Member States to determine volumes of admission, my analysis allows me to highlight more clearly the duty of the public authority to rely upon certain empirical considerations in order to use this specific norm. Let us imagine that a national authority makes the decision to decline the application of our IT specialist because it estimates that already too many applicants have applied in this specific economic sector. It delivers a negative decision on the application, briefly presenting the legal basis-among others, Article 8(3) Single Permit Directive and Article 6 Blue Card Directive-and explaining its reasoning, for example its sovereign right as national authority to protect its job market or the like. For the sake of the argument, let us assume an extreme case in which the public authority does not give any information on the empirical basis of its decision. In this case, the strategy of "starting at the extremes" would challenge the fact that a justification without empirical data is acceptable. Although the decision massively relies upon empirical data, there is no evidence of them. This total absence of data is problematic with respect to the capacity of the affected person to understand and challenge the decision, but also highly questionable with respect to the ambition of a good administration of the law and as to the compatibility with the status of persons as reasons-bearers. It is important to see that the two framings identified above-instrumental and Aristotelian-converge in a concrete case, although the ultimate justifications for the "problem" might differ. The most important for my argument is that they concur in enabling a dynamic movement.
The dynamic movement set in motion by proportionality would at first directly challenge the missing empirical data. This data must be made explicit as part of the decision. This might include figures on the national unemployment rate, a specific economic sector, or immigration statistics. This first stage is not about challenging the relevance of the data, but only about making them appear as essential elements of the application of the law. Interestingly, a much clearer procedural guarantee was entailed by the proposed comprehensive Directive on legal immigration, however, this was withdrawn in 2006 due to missing political support. 91 It contained a procedural guarantee according to which the given reasons should be "based upon objective and verifiable criteria on which the decision is based."
92 This formula entailed a clear reference to empirical elements. This broad procedural guarantee was linked to the requirement foreseen by the Directive to conduct tests which clearly relied upon an empirical data "economic needs test" and "beneficial effects test" and which, therefore, made these elements an important part of a putative assessment.
The second stage of the dynamic movement is about challenging how the public authority interprets this data. Given the identification of specific data-say the unemployment rate-why does the public authority consider it problematic or how does it fit into the delivered decision? This specific example illustrates that the advantages of the proportionality challenge might only appear midterm. By pushing the public authority to explicitly state its interpretation of the data, proportionality makes this interpretation part of the application of the law and is hence recorded as such. It integrates a specific interpretation of empirical data into the institutional functioning of the law. The importance of this publicity was noted by AG Kokott in the Mellor case:
The provision of reasons is not exclusively in the interest of the citizen, moreover it also effects an initial self-check on the side of the administration and can pacify relations with the citizen, since if the reasons are convincing, they put an end to existing conflicts and prevent superfluous legal disputes. In the future, the public authority will be bound by its former declarations on this data. In that sense, proportionality creates the conditions for a better administration of the law in giving strong incentives to public authority to be cautious and, most importantly, consistent when interpreting data in justifying decisions.
IV. Criticism
To conclude this second part, we shall address an important line of criticism, which can be expressed in a simple question: Why do we need proportionality for that argument? As for other procedural rights, the right to reasoned decision could and arguably should be improved, without drawing upon the complex argument on proportionality. I see two lines of reply to that criticism. The first acknowledges that improving the right to reasoned decision is indeed a good idea. Nevertheless, there is a requirement to mobilize a normative argument in order to show that the current stand is not satisfactory and in order to justify what should be changed. In order to move the right to a reasoned decision into a specific direction, we need a normative point of reference upon which to base the argument. This Articles argument has highlighted one potential point of reference: Proportionality. As a widely recognized normative device, proportionality offers a strong basis to improve the right to a reasoned decision. In brief, this first line of reply would strengthen the idea that something needs to work in the background of the argument, and that this something could well be proportionality. 94 It is a question of transparency in legal arguments to make the normative resources used in interpreting a legal concept-such as the right to reasoned decision-as clear as possible and in trying to reform it. To make this point more tangible, take again the case law by the CJEU on the right to a reasoned decision. As explained when dealing with the requirement to inform about empirical considerations, there is a margin of appreciation as to whether the affected person or entity has information of a sufficient quality. In this sense, the CJEU clearly states that there is an upper-limit to this legitimate demand. In a recent decision on a complex claim on failing to respect subsidiarity in the enactment of a new Directive-raised by Estonia-it noted that "more particularly, it is not possible to require that the statement of reasons should set out the various facts, often very numerous and complex, on the basis of which a directive was adopted, or a fortiori that it should provide a more or less complete evaluation of those facts."
95 Indeed, what might be expected is the function of different criteria in the specific case, 96 such as the type of decision at stake-legislative, regulatory, individual decision-the complexity of the empirical elements, and the early integration of the different stakeholders in the decision-making process. 97 Notwithstanding this specific case, what is interesting is the margin of appreciation in addressing the due (1) number and (2) quality of factual information. For the present argument, this makes our point clear: The principle of proportionality might be drawn upon in channeling legitimate disagreements on these two points. It creates the normative space in which to identify and account for the different rationales in determining the quality of the due justification. This relevance is especially clear in cases where administrative or judicial bodies-or even legislative body in the EU, as in the Estonian casehave an important power of appraisal. 98 In those cases, the risk of arbitrary decisions is higher 94 See Robert Alexy, supra note 69, at 9. A parallel might be established with the argument on "claim to correctness" proposed by Alexy. Applying proportionality-especially in context of fundamental rights-might bring order and rationality into the law by requiring it to make explicit the reasons of a specific interpretation. Schwarze, supra note 75, at 1406. than in situations with strict rules for decision-making. This explains why the right to a reasoned decision is considered to be more important in cases with danger of arbitrariness. 99 This can of course be extremely relevant for immigration matters, which are characterized by a strong claim to unilateral appraisal by a Member State. Beyond this substantial point, my argument is about the relevance of proportionality as a jointly applied principle to organize and rationalize our disagreements on how this right to reasoned decision should be further developed.
The second line of reply will more clearly link proportionality and the protection of individual freedom. It might also be considered in the continuation of the first line of reply: It takes a stronger position on the substantial effect which proportionality might have. Indeed, proportionality is never a neutral device, it is interpreted as a normative device to organize our normative disagreements about the limits imposed on individual freedom by a public authority. 100 First, this structuring effect is by no means morally neutral. This will be a faulty equation with what Letsas calls "instrumental rationality."
101 Second, proportionality might not be understandable, let alone actionable, without a position on what freedom means. In other words, it represents a widely accepted legal concretization of the principle of freedom.
102 If one accepts this plausible characterization of proportionality-which would need to be fully argued for-it then appears that its application in conjunction with other procedural guarantees-in casu, the right to reasoned decision-is in fact an attempt to extend procedural guarantees in pushing a freedom-based argument. Again, as explained above, our argument does not assume the existence of a right to immigration based upon individual freedom. To assume this right would indeed make the application of proportionality easier and more direct. But because this right does not exist yet, proportionality bears upon secondary interests created by the existence of a legal venue-as the Single Permit procedure. In that dimension, it exercises normative pressure as an Ersatz for an argument focused on the freedom to immigrate. The strength of proportionality appears in its unveiling function and in the fact that it forces the involved parties to find some common ground, without having to first make plausible a substantial ideal of freedom and a right to immigration. It injects the value of individual freedom into our debates on the scope of procedural guarantees.
D. Conclusion: challenging a sense of discretion in immigration
This Article has argued that the general principle of proportionality was applicable to the majority of labor immigration applications to the EU. It has exemplified which types of consequences are thinkable in arguing for a joint application with the right to reasoned decision. Applied together, these two widely accepted principles might transform the way procedural guarantees are applied in immigration cases.
The first objective of this Article was to present an argument for the purpose of strategic litigation on the Single Permit Directive. This objective has been achieved by highlighting, in a new perspective, the potential of a stronger cooperation between the principles of proportionality and procedural guarantees. The argument proposed for the right to reasoned decision is applicable to other procedural guarantees. Due to the strong link between proportionality and the protection 99 Case C-269/90, supra note 74.
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This has not always been the case and commentators highlight the global rise of use of proportionality in constitutional contexts. Schwarze, supra note 75, at 1410.
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In the context of human rights and the different values embodied by them, Letsas makes this point in the following way: "Proportionality, in its normative sense, can track a variety of moral reasons and applies to a variety of moral practices. Its semantic content is subservient to the moral value that governs the domain in question (e.g. democracy or desert in punishment)." George Letsas, Rough Proportionality, in PHILOSOPHICAL FOUNDATIONS OF HUMAN RIGHTS 316, 320 (Rowan Cruft, et al. eds., 2015).
competence to regulate immigration. In the meantime-and to complement-the procedural dimension of "reasons-giving" shall be addressed by a contribution focusing on the legal resources already available when interpreting and implementing the current EU law on immigration. 106 The legal realizations of the commitments of the EU and its Member States, in their long tradition of individual freedom protection, should be the bedrock of this incremental strategy of internal current immigration law criticism. 
